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I. Introduction 

With energy prices on a precipitous rise in recent 
years,1 industry and government have high hopes 
that the discovery of large natural gas deposits in 
the United States will provide a cheaper fuel option 
while boosting the domestic economy. Relatively 
new technology allows gas companies to extract nat-
ural gas from formerly inaccessible shale at greater 
depths than ever before. Hydraulic fracturing, or 
“fracking,” can now be used to extract natural gas 
by drilling wells, usually thousands of feet below the 
surface, then drilling horizontally, and ultimately in-
jecting millions of gallons of water mixed with sand 
and chemicals at high pressure to break up the shale 
and release the gas.2 Hydraulic fracturing using 
horizontal wells was first used in Texas to extract 
gas from the Barnett Shale, and it was imported to 
eastern states starting in 2003, when the first hori-

zontal well was drilled in Pennsylvania to tap the 
Marcellus Shale.3 The Marcellus Shale spans 48,000 
square miles and contains large amounts of gas re-
serves primarily underneath West Virginia, eastern 
Ohio, Pennsylvania, and New York.4 As new tech-
nologies make these deep deposits accessible for the 
first time, companies like Shell, ConocoPhillips and 
ExxonMobil are investing billions of dollars in U.S. 
shale gas production.5 

In many communities, enthusiasm over domestic drilling 
has been met with inflamed opposition.

However, in many communities sitting on top of 
these gas reserves, enthusiasm over domestic drilling 
has been met with inflamed opposition from citizens 
and officials who express health, safety and environ-
mental concerns. A growing number of communi-
ties have banned fracking altogether, as discussed 
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below. Fracking has proved to be a contentious 
issue in many localities, and many states and mu-
nicipalities are faced with regulating natural gas 
drilling for the first time. In addition, states and 
local governments that have been regulating frack-
ing are refining their rules and regulations. Thus, 
the regulation of fracking is in flux. 

Accordingly, understanding how fracking is 
regulated takes a bit of patience. Complicating 
the regulatory climate, all levels of government 
claim an interest in fracking regulation. While the 
regulation of the oil and gas industry has tradi-
tionally been left to the states, the Environmental 
Protection Agency (EPA) is currently re-evaluat-
ing its role in the process. For example, the EPA 
has been working on new standards for emissions 
from gas drilling.6 Debate ensues over the proper 
roles for the federal, state and local governments 
in regulating how, where and if fracking occurs, 
and initiatives underway at the federal and state 
levels could significantly alter current regulato-
ry schemes. The objectives of this article are to 
provide land use and zoning practitioners with 
an overview of the current regulatory scheme at 
each level of government, offer examples of cur-
rent regulations, and show that the regulation of 
fracking is subject to substantial change depend-
ing on which course the EPA takes and emerging 
state regulatory frameworks.

II. The Growing (?) Role of the EPA

Fracking is currently exempt from regulation 
under the principal federal environmental laws,7 
including the Safe Drinking Water Act (SDWA) 
unless diesel fuel is used in the process.8 As a re-
sult, fracking regulation has traditionally been a 
state function. Change, however, is afoot. 

Recently, Congress has been considering 
amending the SDWA to regulate fracking. In 
2011, Congress introduced legislation for the 
second time that would have removed frack-
ing’s exemption under the SDWA and would 
have brought the regulation of fracking under 
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the dominion of the EPA.9 The so-called FRAC 
(Fracturing Responsibility and Awareness of 
Chemicals) Act failed due to opposition from 
industry, members of Congress, and even some 
environmentalists who believe that the regula-
tion of fracking should continue to rest with the 
states.10 Many environmental groups are advo-
cating for the uniform regulation of gas drilling 
and more stringent environmental protections 
for water resources. While these groups support 
eliminating the SDWA exemption for gas drill-
ing, some states are formally requesting that the 
EPA leave regulation of fracking to them.11 

Aside from Congressional reconsideration of 
the SDWA fracking exemption, the EPA is also 
re-examining the scope of its existing authority to 
regulate fracking involving the injection of diesel 
fuel, which is a contentious debate itself. While the 
EPA is currently drafting permitting guidance for 
fracking operations that use diesel fuels in fracking 
fluids,12 the oil and gas industry has indicated that 
it may sue the EPA over any overly broad guidance 
the EPA may issue on the matter.13 North Dakota 
is considering such a lawsuit if the EPA requires 
permits for all fracking operations that use diesel 
fuels regardless of the quantity of the substances 
used, a policy that could overburden the state and 
impair its booming production of natural gas.14 
Oil and gas companies have already sued the EPA 
over an informal requirement, posted on the EPA’s 
website, that the companies obtain authorization 
from the underground injection program to use 
diesel fuel in fracking fluids. These litigants claim 
that the EPA essentially engaged in rulemaking 
without notice and comment.15 The suit could re-
sult in the EPA having to proceed with the formal 
rulemaking process before enforcing permitting of 
fracking under the SDWA. 

The EPA is also currently investigating the im-
pacts of fracking on drinking water, which the 
agency says is necessary to address broad public 
concerns.16 It anticipates having initial results in 
late 2012 and a final report in 2014.17 In October 
2011, the EPA set out to regulate pretreated waste 

sent to publicly-owned treatment works from gas 
drilling, and the agency also plans to propose 
wastewater treatment rules in 2014.18 

Federal and state officials have taken varied po-
sitions regarding the EPA’s proper role in the frack-
ing regulatory scheme. The North Dakota legisla-
ture approved a concurrent resolution that urged 
Congress to limit the EPA’s regulation of fracking 
to drilling operations that use fracking fluid con-
sisting of more than 50% diesel fuel.19 Some argue 
that local control is important because it accounts 
for differences in geology and geography.20 Oth-
ers, however, welcome the EPA’s study on the im-
pacts of fracking on the environment, particularly 
on drinking water, and are in no rush to allow a 
potentially risky practice before more information 
is known.21 

Even with the states continuing to regulate the 
drilling process, the EPA has been called on to 
regulate associated environmental impacts. As a 
result, the agency is currently considering rules to 
regulate air pollution and wastewater from frack-
ing.22 Even if the EPA increases its regulation of 
the industry, states will likely continue to play 
some role in regulating fracking.23 

III. The States, at the Helm

As explained above, states generally regulate 
the oil and gas industries within their borders. In 
2010 and 2011, some states passed new rules and 
regulations regarding fracking, including Arkan-
sas, Michigan, and West Virginia.24 Other states, 
including New York and Delaware, are engaged in 
study and proposed rulemaking. 

West Virginia enacted emergency rules in Au-
gust 2011 to regulate horizontal gas drilling while 
it works on long-term regulations.25 West Virginia 
now has casing and cement standards for wells 
and also requires permits for horizontal fracking, 
erosion and sediment control plans, well safety 
plans, and planned management and disposition of 
wastewater from fracking operations.26 The state 
also requires a 30-day public notice period for well 

Reprinted from the Zoning and Planning Law Report, Vol. 35, No. 2, with permission of Thomson Reuters. 



FEBRUARY 2012 | Vol. 35 | No. 2  Zoning and Planning Law Report

4 © 2012 Thomson Reuters

permit applications.27 Although temporary, West 
Virginia’s emergency rules have received praise 
and support from the EPA, particularly for their 
provisions addressing water supplies and waste-
water.28 Perhaps the state’s first shot at regulating 
fracking will provide guidance for other states that 
are struggling in this regulatory capacity.

New York is debating a proposed regulatory 
framework of fracking that is also considered more 
comprehensive than that of many states. The New 
York Department of Environmental Conservation 
(NYDEC) first issued a Draft Supplemental Ge-
neric Environmental Impact Statement (SGEIS) in 
2009, which was created pursuant to the state’s En-
vironmental Quality Review Act to study potential 
impacts of fracking operations.29 After the SGEIS 
received over 13,000 comments,30 then-Governor 
Paterson released an executive order precluding the 
NYDEC from issuing gas drilling permits until it 
proposed a revised draft supplemental generic envi-
ronmental impact statement and completed the no-
tice and comment process.31 The NYDEC released 
the Revised Draft SGEIS (RDSGEIS) on September 
7, 2011.32 The RDSGEIS and proposed regulations 
were available for public comment until January 
11, 2012,33 and upon review the NYDEC is expect-
ed to issue a final SGEIS.34 

The Delaware River Basin Commission (DRBC) 
proposed regulations on November 8, 2011, to 
end a moratorium on gas drilling in the Delaware 
River Basin, which includes New York, New Jer-
sey, Pennsylvania, and Delaware. The moratorium 
has been in effect since May 2009 and will last 
until the DRBC, which consists of the governors 
of the four states and a representative from the 
U.S. Army Corps of Engineers, adopts final rules 
governing gas drilling. However, the DRBC post-
poned the vote on its proposed rules, which was 
scheduled for November 21, 2011, in response 
to Delaware Governor Markell’s announcement 
that he would vote against them.35 Furthermore, 
the State of New York and several environmental 
groups filed two different lawsuits against the U.S. 
Army Corps of Engineers, claiming that the DRBC 

did not conduct an environmental review before 
proposing the regulations as required by the Na-
tional Environmental Policy Act of 1969.36

IV. Local Governments, in the Mix

State law determines the extent of authority 
that municipalities may exercise, including the 
extent to which they may enact ordinances or 
regulations regarding gas drilling.37 States pro-
vide their municipalities with varying degrees of 
authority to enact regulations that may affect the 
industry. Many states authorize municipalities 
to enact general land use ordinances that specify 
where certain industrial development may oc-
cur, such as high-impact industry. For example, 
the Railroad Commission of Texas regulates the 
gas industry, including production, delivery, and 
pipeline safety, but in Texas, a municipality may 
determine, for example, through zoning laws and 
permitting, whether and where drilling occurs. 
Coppell, Texas, which sits on the Barnett Shale, 
requires a permit and only allows drilling in areas 
zoned Light Industrial or Agricultural.38 

States may also more specifically integrate 
municipal concerns into the state decision-
making process. New York’s RDSGEIS autho-
rizes municipalities to advise the NYDEC if a 
fracking proposal is inconsistent with local land 
use laws. A finding of inconsistency prompts 
the NYDEC to request additional information 
in the permit application to determine whether 
there are adverse environmental impacts that 
have not been addressed.39 

While land use is an area of regulation that is 
traditionally left to municipalities through broad 
grants of authority under the enabling statutes, 
a state may take back or limit that authority. 
The Pennsylvania legislature is considering leg-
islation that would do just that. In November 
2011, the Pennsylvania House and Senate inde-
pendently passed two bills that would deny mu-
nicipalities any authority over regulating oil and 
gas operations.40 
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Municipalities are precluded from regulating aspects 
of the oil and gas industry that are comprehensively 
regulated by the state.

Even without such explicit limitations, munici-
palities are precluded from regulating aspects of 
the industry that are comprehensively regulated 
by the state. For example, in 2009, the Pennsylva-
nia Supreme Court determined that the state Oil 
and Gas Act preempted a municipal ordinance on 
gas drilling. The court found that the town’s ordi-
nance—which regulated the permitting of drilling 
and site restoration, imposed bond requirements, 
and imposed well-head and capping regulations—
was preempted by the Oil and Gas Act, which 
created a comprehensive regulatory scheme and 
therefore superseded all local ordinances purport-
ing to regulate gas well operations. The court spe-
cifically found that the ordinance “purport[ed] to 
police many of the same aspects of oil and gas ex-
traction activities that are addressed by the Act” 
and did not focus “on zoning or the regulation 
of commercial or industrial development general-
ly[.]”41 If the state has a regulatory scheme for the 
gas industry, such as for permitting or bonding, 
municipalities may be preempted from adopting 
similar ordinances.42 On the other hand, in a com-
panion case decided the same day, the court found 
that the Oil and Gas Act did not preempt a zoning 
ordinance designating where natural gas drilling 
is permitted, as authorized by the Municipalities 
Planning Code.43 Such an ordinance “serves dif-
ferent purposes from those enumerated in the Oil 
and Gas Act.”44

Local governments that have been regulating 
fracking are revising their rules and regulations 
as the industry grows and develops, in response 
to problems that have arisen, and to address resi-
dents’ concerns. Collin Gregory, a gas well coordi-
nator for Arlington, Texas, explained that Arling-
ton recently amended its ordinance because “now 
there are almost a hundred thousand wells in the 
Barnett Shale. Earlier, when we had the 2005 or 

2006 ordinance, there were hundreds, and a lot 
of that drilling has moved closer to urban areas, 
encroaching more and more on citizens.” Santa 
Barbara County, California recently amended its 
zoning ordinance to clarify a separate, discretion-
ary permitting track for fracking. Doug Anthony, 
Deputy Director of the Santa Barbara County 
Planning and Development Department, explained 
that in 2011, an oil company conducted fracking 
illegally on a land use permit that did not entitle 
it to engage in fracking, which activity required a 
higher-level permit because fracking has the po-
tential to significantly impact the environment.

In addition, in areas where municipalities have 
been granted significant authority to regulate gas 
drilling, companies face the daunting challenge 
of having to comply with each locality’s unique 
specifications, which can be especially difficult for 
well sites straddling municipalities. According to 
Gregory, in terms of adhering to rules in multiple 
jurisdictions in Texas, “the biggest problem is be-
tween municipalities,” not between municipalities 
and the state.

V. Examples of Regulations at Work

A. Water Quality Concerns
As fracking involves injecting large volumes 

of water mixed with chemicals deep into the 
ground, concerns of potential impacts on water 
resources, particularly drinking water, run high 
in many communities.45 In order to prevent con-
tamination of groundwater and wells, states must 
take care to ensure that used or stored fracking 
fluid does not escape. The EPA recently concluded 
that fracking in Pavillion, Wyoming likely affect-
ed groundwater, linking fracking to groundwater 
contamination for the first time, and residents 
have been advised not to drink from their wells 
due to detected hydrocarbons.46
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States are starting to require public disclosure of 
chemicals used in the fracking process.

A noticeable trend in state regulation is to re-
quire public disclosure of the chemicals used by the 
gas companies in the fracking process. States are 
contemplating how to balance the public’s need to 
know this information with the companies’ trade 
secret rights. Several states have already enacted 
disclosure rules, including Wyoming, Arkansas, 
Pennsylvania, Texas, and Michigan.47 Wyoming 
was the first state to pass regulations, which were 
instituted in 2010, requiring disclosure of chemi-
cals used in fracking fluids, and the state also re-
quires companies to file for trade secret approval.48 
In 2011, Texas passed the first legislation mandat-
ing disclosure, requiring that companies report the 
total volume of water and chemicals used in frack-
ing, except for proprietary information, on an on-
line chemical registry called FracFocus.49 

Colorado recently expanded its disclosure 
rules. Since 2008, Colorado has mandated that 
oil and gas companies list the chemicals used in 
drilling at well sites and provide the lists to state 
regulators and medical personnel if an incident 
occurs.50 In December 2011, the Colorado Oil 
& Gas Conservation Commission passed new 
rules requiring companies to post information 
about the chemicals on FracFocus, including the 
concentrations of all chemicals used.51 Propriety 
chemicals need not be disclosed, but the type of 
chemical will have to be listed.52

On the federal level, the proposed FRAC Act, 
discussed above, would have mandated that gas 
companies disclose the chemicals used in frack-
ing fluid, except for proprietary information.53 In 
addition, the EPA recently announced that it will 
seek public input on possible reporting require-
ments for chemicals used in fracking.54 The De-
partment of the Interior is also considering man-
dating that companies disclose the chemicals they 
use in the fracking process, although trade secrets 
would be protected.55

Fracking produces wastewater with high salinity and 
containing chemicals such as barium.

In connection with the chemicals used in frack-
ing, how to deal with the resulting wastewater 
remains the subject of some debate. The fracking 
process produces wastewater with high salinity 
and containing chemicals such as barium. Much 
of the wastewater is reused or injected back into 
the ground, but some of it is treated and dis-
charged into surface water. This wastewater typi-
cally cannot be treated at municipal treatment 
plants, which are not designed to handle such 
chemical waste.56 In 2011, Pennsylvania Gover-
nor Corbett requested that drillers stop sending 
fracking wastewater to treatment plants, which 
could only partially treat the water before releas-
ing it into rivers.57

Currently, states’ procedures for disposing of 
wastewater must adhere to the Clean Water Act 
and the Safe Drinking Water Act, but their ap-
proaches vary. Western states commonly inject 
wastewater into underground reservoirs, which 
is the industry’s preferred disposal method. How-
ever, eastern states do not have the same geology. 
Another alternative for handling wastewater is 
disposal to lined pits or ponds. Along the Rocky 
Mountain Front, after a well is injected with the 
water mixture, most of the fluid comes back up to 
the surface before the gas is retrieved. The fluid is 
often drained into lined holding ponds, and then it 
may be reused or transferred to old cased mines to 
be stored indefinitely.58 Contrary to this practice, 
the New Jersey Assembly Environment and Solid 
Waste Committee recently approved a measure 
banning treatment, disposal or storage of fracking 
wastewater in the state.59 

Given the issues associated with adequately 
handling fracking wastewater, some states have 
called on the EPA to play a greater role. Gov-
ernor Corbett of Pennsylvania, facing problems 
from increased amounts of wastewater in rivers, 
asked the EPA to develop technology-based stan-
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dards for pretreating fracking wastewater.60 This 
is especially difficult given that such technology 
must be economically achievable for the industry, 
and the EPA has acknowledged that this is not 
currently the case.61 The EPA is also considering 
promulgating best management practices (BMPs) 
for addressing contamination from stormwater 
runoff at drilling sites.62 Fracking in the Marcel-
lus Shale has also led environmental groups to 
request that the EPA revisit the exemption from 
hazardous waste rules for wastewater treatment 
units.63 Kansas, a state that is struggling with how 
to properly dispose of wastes that are removed 
from the borehole after drilling (called “drill cut-
tings”), supports this request.64

Large-scale water withdrawals for fracking might 
impact water supplies.

B. Water Supply Concerns
Some states have expressed concerns about the 

amount of water used in fracking, given the 2 to 4 
million gallons of water used to drill a horizontal 
shale gas well and extract gas.65 Large-scale water 
withdrawals for fracking in some situations might 
impact water supplies, industries that depend on 
water use, and recreational activities.66

In light of these concerns, Michigan’s Depart-
ment of Environmental Quality enacted a rule in 
2011 requiring gas companies to provide the pro-
posed total volume of water needed for fracking 
operations, complete an online water withdrawal 
evaluation, and explain the source of their water 
before beginning extraction.67 This will hopefully 
enable the state to better understand and miti-
gate the impact of drilling on its water resources. 
Companies must also disclose the amount of wa-
ter pumped out following the fracturing process, 
called “flowback.”68

In 2011, the Idaho Oil and Gas Conservation 
Commission passed a rule that might be applied 
to require gas companies to monitor groundwa-

ter resources before and after fracking.69 West 
Virginia has a more comprehensive approach, 
mandating that companies report the estimated 
volume of water they will use for fracking. If 
they anticipate using more than 210,000 gallons 
of fresh water in a month, they must submit a 
water management plan. This plan shall include 
anticipated sources of water, months when water 
withdrawals will be made, the additives used in 
the water for fracking, water uses, and planned 
disposition of wastewater.70 

C. Siting Wells
Gas drilling regulations typically provide 

varying degrees of setback requirements, gen-
erally from watercourses and certain land uses. 
Some states and local governments protect cer-
tain natural resources, such as drinking water 
sources or parks,71 which can be accomplished 
by an overlay zone.72 For example, Pennsylva-
nia requires natural gas wells to be at least 200 
feet from private water wells and 100 feet from 
watercourses. Governor Corbett proposed an 
increase in the setback requirements to 500 feet 
from private water wells and 1,000 feet from 
public water systems.73 Meanwhile, the NYDEC 
proposed prohibiting fracking within 4,000 feet 
of the New York City and Syracuse watersheds; 
within 500 feet of private water wells (unless the 
setback is waived by the landowner) and of pri-
mary aquifers; within 2,000 feet of public water 
wells; and in reforestation or wildlife manage-
ment areas.74

Some municipalities are also involved in regu-
lating where gas drilling and operating may oc-
cur. For example, Collier Township, Pennsylvania 
has prohibited gas drilling “within 300 feet of the 
property line, or upon the property of any resi-
dential or public building, church, community or 
institutional building, commercial building, public 
park or private recreation area without the writ-
ten consent of the owner[.]”75 Drilling is also pro-
hibited within 1,000 feet of a school or day care 
center without the property owner’s consent, or 
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within 300 feet of these uses with consent.76 Al-
though the statute restricts where gas wells can be 
located, underground activities and processes used 
in gas drilling can occur in any zoning district.77 
In Arlington, Texas, well pads must be 600 feet 
from parks and protected land uses.78 In Coppell, 
Texas, gas drilling may not occur within 1,000 
feet of a habitable structure, residential or non-
residential.79 Arlington and Coppell have limited 
authority to reduce these distances.80 

Separation requirements have proved problem-
atic in other areas of land use when they have vir-
tually precluded the undertaking of certain activi-
ties, such as sexually oriented businesses, residency 
of sex offenders, and the sale of alcohol near reli-
gious institutions.81 In addition, there are intrigu-
ing, unaddressed questions regarding the transfer 
of wealth and land economics as a result of land 
separation rules.82

D. Traffic
Along with wells and gas lines, fracking opera-

tions often result in heavy vehicular traffic and, 
consequently, road degradation. Municipalities 
have implemented regulations to minimize trans-
portation impacts, such as by regulating when 
trucks are allowed on the roads. Collier Township, 
for example, requires a gas drilling applicant to 
provide proposed routes of all trucks to be used for 
hauling; the trucks’ estimated weights; evidence 
of compliance with weight limits on its streets or 
a bond and an excess maintenance agreement to 
ensure repair of road damage; and evidence that 
the intersections on the proposed routes have suf-
ficient turning radii.83

New York law authorizes local governments to 
establish reasonable rules and regulations to pro-
tect local roads from damage.84 Such rules must 
apply generally and not target the oil and gas in-
dustry specifically.85 In addition, the RDSGEIS 
requires an applicant for a gas drilling permit to 
submit a transportation plan that identifies the 
number of anticipated truck trips generated by the 
applicant’s operations, the times of day the trucks 

would be operating, the trucks’ proposed routes, 
and the roads’ ability to accommodate the trucks.86 
The NYDEC proposes that no permit shall be is-
sued unless it and the New York State Department 
of Transportation are satisfied that the plan is 
adequate to ensure safety and a reduction of the 
impacts of traffic on local roads. The RDSGEIS 
acknowledges that “local municipalities may not 
have the funds, equipment, or staff to survey local 
roads on a regular basis[]” and, therefore, requires 
the operator to perform a baseline survey of the 
local roads.87

E. Noise, Visual Impacts & Odors
Noise resulting from fracking operations is 

sometimes a concern among municipalities, which 
may consider restricting drilling activities to certain 
hours, or other reasonable regulations to minimize 
noise. According to Gregory, most of the com-
plaints from residents in Arlington, Texas regarding 
gas drilling are about noise. In response, Arlington’s 
regulation of noise from drilling has evolved to al-
low for different limitations during the day versus 
at night, and to make it easier to distinguish a com-
plaint from a violation. It now establishes mini-
mum noise levels that shall be monitored and limits 
“[s]ite preparation, well servicing, truck deliveries 
of equipment and materials, and other related work 
conducted on the well site” to between the hours of 
7:00 a.m. and 6:00 p.m.88 

Collier Township also sets minimum ambient 
noise levels based on time of day and stage of oper-
ation.89 Companies must monitor and report their 
noise levels to the Township, and if noise exceeds 
permissible levels, they may be required to erect 
barriers or sound walls around drilling rigs.90 The 
ordinance also restricts, prior to the commence-
ment of drilling, construction activities involving 
excavation of or repair work to access roads from 
7:00 p.m. to 7:00 a.m.91

Some municipalities are regulating use of lights, 
particularly near public roads and adjacent prop-
erties. Cecil Township, Pennsylvania requires gas 
drilling operators, “to the extent practicable, to 
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direct site lighting downward and inward toward 
the drillsite, wellhead, or other area being devel-
oped so as to attempt to minimize glare on public 
roads, and adjacent buildings within three hun-
dred (300) feet of the drillsite, wellhead, or other 
area being developed.”92 New York has proposed 
mitigating visual impacts on sensitive areas, such 
as historic preservation sites.93 Arlington, Texas 
requires that drilling sites be kept clean of trash 
and debris.94 

Some municipalities require operators to mini-
mize odors from gas drilling and utilize the indus-
try’s best practices in this regard. In Arlington, 
Texas, operators must minimize “dust, vibration, 
or noxious odors, and shall be in accordance with 
the best accepted practices incident to drilling for 
the production of gas and other hydrocarbon 
substances in urban areas.”95 Collier Township’s 
gas drilling ordinance requires companies to take 
all precautions to minimize odors perceptible on 
property within 500 feet of the wellsite while 
drilling and fracking.”96 In addition, should a 
person residing or working on a nearby property 
complain of an odor, the company must meet 
with the Township to establish an effective “odor 
control plan,” and the drilling operator must pay 
for investigative costs associated with assessing 
the odors.97 

F. Impacts and Fees
Impact fees can offset expenses incurred by state 

and local governments as a result of gas drilling 
operations, such as the need to widen and main-
tain roads that are being more heavily used. For 
example, in November 2011, the Pennsylvania 
Senate approved a bill that would assess an impact 
fee of $50,000 per well for the first year of produc-
tion, $40,000 for the second year, $30,000 for the 
third year, $20,000 for years four through ten, and 
$10,000 for years eleven through twenty.98 After 
distributions to conservation districts, the state fire 
commissioner, and the fish and boat commission, 
counties and municipalities with drilling operators 
would receive 55% of the remainder.99 Within two 

days, the Pennsylvania House approved an impact 
fee on natural gas drilling of up to $40,000 per 
well in the first year of drilling, $30,000 in the sec-
ond year, $20,000 in the third year, and $10,000 
in years four through ten.100 Seventy-five percent 
would go to county and municipal governments 
with gas drilling operators, and 25% would go to 
the state.101 It remains to be seen whether or how 
these bills will be reconciled.

Some municipalities may require applicants for 
gas drilling permits to post bonds for fees, pen-
alties, violations, or damage to roads. Arlington, 
Texas, for example, requires security in the form 
of cash, a bond, or an irrevocable letter of credit.102 
Collier Township requires gas drilling companies 
to post security to guarantee repair of damage to 
streets.103 The Township may also require the ap-
plicant to agree to repair the road to the extent 
reasonably determined by the Township’s engi-
neer, and it may require that the applicant take 
preventive measures such as shoring bridges or 
placing protective mats over utility lines.104

VI. To Ban or Not to Ban?
With unanswered questions and fearful citizens, 

moratoria and bans on fracking have been enact-
ed, largely across the Marcellus Shale. New York 
has a moratorium on fracking until June 2012 and 
has continued to ban fracking in the New York 
City and Syracuse watersheds. New Jersey cur-
rently has a one-year moratorium on fracking.105 
Internationally, France has outlawed fracking al-
together, South Africa has a moratorium on frack-
ing throughout the entire country, and Switzerland 
has indefinitely suspended authorizations to pros-
pect for shale gas.106 

Some states are temporarily holding back on is-
suing gas drilling permits until further studies of 
environmental impacts can be done. For example, 
in June 2011, Maryland Governor O’Malley is-
sued an executive order calling for a study of 
fracking in the Marcellus Shale and instituting a 
three-year moratorium on gas drilling while the 
studies are ongoing.107
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Whether a municipality has the authority to ban 
fracking varies among states, and depends on the 
authority granted to municipalities and the state’s 
regulatory framework.

On the local level, dozens of municipalities in 
the Marcellus Shale region have banned frack-
ing, largely in New York and then Pennsylvania, 
including Buffalo, Ithaca, and Geneva in New 
York, and Pittsburgh, Cresson, and Washington 
Township in Pennsylvania.108 In addition, several 
counties have banned fracking on county land 
in New York, and Mountain Lake Park, Mary-
land banned natural gas drilling.109 Some of these 
municipal bans are being challenged in court. 
Whether a municipality has the authority to ban 
fracking varies among states and depends on the 
authority granted to municipalities and the state’s 
regulatory framework.

Morgantown, West Virginia banned fracking 
within one mile of the city, but in August 2011, the 
Circuit Court of Monongalia County struck down 
the ban as preempted by state law. The court held 
that the city did not have the authority to com-
pletely ban fracking because the industry is regu-
lated solely by the West Virginia Department of 
Environmental Protection (WVDEP), which had 
issued permits for wells to be used for gas drilling 
to the plaintiff.110 State law that fully occupies a 
particular area of legislation will preempt a con-
flicting municipal ordinance in the same field. Un-
der West Virginia law, the purpose of the WVDEP 
is to “consolidate environmental regulatory pro-
grams in a single state agency,” and WVDEP has 
sole discretion to perform all duties related to the 
exploration, development, production, storage 
and recovery of oil and gas in the state.111 As a 
result, the court found that state law “sets forth a 
comprehensive regulatory scheme with no excep-
tion carved out for a municipal corporation to act 
in conjunction with the WVDEP[.]”112 

A few similar lawsuits are underway in New 
York. Dryden and Middlefield have passed zon-
ing laws banning fracking, which are currently 

being contested in court.113 Opponents of these 
municipal bans in New York argue that the state 
law intended to give state agencies full authority 
to regulate the gas industry, denying municipalities 
authority to ban fracking. The counterargument is 
that the state law is meant to govern the process-
es of fracking, such as how deep the companies 
can drill or how the wells must be built, but not 
whether an area is zoned to allow for it.114 Many 
municipalities in New York are waiting to see how 
these contested bans hold up in court before tak-
ing action themselves.

VII. Conclusion
The regulation of fracking is changing regularly. 

With the EPA becoming more involved, the oil and 
gas industry may see greater uniformity in its envi-
ronmental regulatory requirements. Which states’ 
precedents would become the national norm, 
if any, is unknown. However, if the federal gov-
ernment significantly increases its involvement, 
the states’ abilities to adopt their own regulatory 
frameworks, based on their respective priorities, 
unique geologic features and citizens’ concerns, 
may be weakened. Furthermore, there are cur-
rently major differences among states as to the ex-
tent to which municipalities are authorized to pass 
land use regulations that impact gas drilling op-
erations. As states adopt new regulations or con-
form to new federal requirements, they may alter 
the scope of local governments’ authority to pass 
regulations impacting the industry. Consequently, 
gas drilling rules and regulations should be regu-
larly reviewed and updated in light of new knowl-
edge with regard to scientific developments and 
the industry’s progress, as well as to evolving legal 
mandates. The oil and gas industry maintains that 
fracking can be safe and beneficial if done right, 
while all levels of government fight to figure out 
what that means.
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RECENT CASES

Eighth Circuit Court of Appeals holds that 
ordinance requiring that race cars stored 
outdoors be enclosed by a fence did not 
effect a taking.

Vinton Watson owned several “figure eight” 
race cars, and stored them in a rented shop and 
parking lot in the City of Indianola, Iowa. After 
receiving complaints about the appearance and 
noise of the cars, the City passed an ordinance 
requiring race cars to be enclosed by a fence in 

outdoor areas where two or more vehicles were 
present. Watson sued in state court, alleging that 
the ordinance effected an uncompensated regula-
tory taking. The suit was removed to federal court. 
After a bench trial, the court issued a decision in 
favor of the City.

On appeal, the Eighth Circuit Court of Appeals 
affirmed. Watson argued that the ordinance con-
stituted a physical invasion-type regulatory tak-
ing. The court rejected this claim, noting that the 
ordinance did not require Watson to allow the 
City or anyone else to enter the property and in-
stall a fence. Consequently, the ordinance did not 
erode Watson’s right to exclude others from the 
property, which is central to establishing a physi-
cal invasion takings claim. Watson argued that he 
was compelled to permit a physical intrusion be-
cause he had to install a fence in order to continue 
storing race cars on his property, but the court 
noted that he was not required to continue stor-
ing vehicles on his property, and so long as he still 
could choose whether to build the fence or forgo 
placing more than one vehicle outside, he could 
not establish the required compliance necessary 
for his claim.

Watson also maintained that the trial court 
should have found an exactions taking under Nol-
lan v. California Coastal Com’n, 483 U.S. 825, 
107 S. Ct. 3141, 97 L. Ed. 2d 677 (1987), because 
the ordinance was effectively conditioning his use 
of the property as a place to store race cars upon 
building a fence. The court found this argument 
meritless. Nollan, said the court, applies only 
when the government demands that a landowner 
dedicate an easement allowing public access to his 
or her property as a condition of obtaining a de-
velopment permit or other license. The ordinance 
at issue did not require Watson to dedicate any 
portion of his property to the City’s or the public’s 
use, nor did it materially affect his right to exclude 
others. Iowa Assur. Corp. v. City of Indianola, 
Iowa, 650 F.3d 1094 (8th Cir. 2011).
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Western District of New York holds that 
zoning board’s refusal to allow building 
of church facilities in an area zoned light 
industrial was not a substantial burden 
within the meaning of RLUIPA.

The Wesleyan Methodist Church of Canisteo 
operated a church in the Village of Canisteo. It 
deemed its existing church facilities inadequate, 
and desired to purchase a parcel of land in the Vil-
lage to build new facilities in a district zoned as 
“light industrial.” Church buildings were not per-
mitted in this area.

Wesleyan Methodist requested that the Village 
rezone the area to permit churches. The Village 
referred the matter to the Planning Board, which 
recommended that the Village deny the request 
because it would “ultimately change … the entire 
Light Industrial District.” The Planning Board 
also noted that there was a “very small amount 
of suitable land within village limits for light in-
dustrial use.” The Village denied the request to 
rezone, and suggested that Wesleyan Methodist 
apply for a variance.

Wesleyan Methodist applied for a variance but 
was denied. The Zoning Board of Appeals (ZBA) 
found that Wesleyan Methodist had not met the 
requirements for a variance, including the require-
ment that an applicant show “hardship.” The 
ZBA found that Wesleyan Methodist had created 
its own hardship by seeking to build in an area 
that was not zoned for churches.

Wesleyan Methodist sued the Village and the 
ZBA in the U.S. District Court for the Western 
District of New York, alleging, inter alia, that they 
had violated the Religious Land Use and Institu-
tionalized Persons Act (RLUIPA) by imposing a 
substantial burden on the church’s religious ex-
ercise. The defendants moved to dismiss the suit, 
contending that Wesleyan Methodist had not stat-
ed a claim under RLUIPA.

The court granted the motion to dismiss. The 
court held that it was clear from the complaint 

that the light industrial zoning requirements were 
a generally applicable burden that was neutrally 
imposed on churches and secular organizations. 
The court also noted that Wesleyan Methodist had 
acknowledged, in its communications with the 
Village, that it had several alternatives to remedy 
the inadequacy of its existing facilities, including 
building new structures on its existing property. 
Wesleyan Methodist insisted that the complaint 
plausibly pleaded that the parcel on which it 
wanted to build was the only suitable location for 
its new church. The court disagreed because the 
complaint did not contain this allegation, and ob-
served that Wesleyan Methodist had declined the 
court’s offer to allow it to amend its complaint to 
include such an allegation. Wesleyan Methodist 
Church of Canisteo v. Village of Canisteo, 792 F. 
Supp. 2d 667 (W.D. N.Y. 2011).

Court of Appeals of North Carolina holds 
that permanent diversion of river by 
regional water authority effected taking of 
hydroelectric power plants’ riparian rights.

The Piedmont Triad Regional Water Author-
ity was a public water authority consisting of a 
county and five municipalities. The Authority was 
formed to develop a public water supply for the 
Piedmont Triad region of North Carolina. The 
Authority used its power of eminent domain to di-
vert water from the Deep River and create a lake. 
Several downstream riparian owners, who oper-
ated hydroelectric power plants on the Deep River, 
sued the Authority for inverse condemnation, al-
leging that by diverting the river it had taken their 
riparian rights. The trial court held, inter alia, that 
the Authority had taken the plaintiffs’ riparian 
rights and that they were entitled to compensation 
from the Authority.

On appeal, the Court of Appeals of North Car-
olina affirmed. The court rejected the Authority’s 
argument that the riparian owners did not have 
a property interest in the natural flow of water 
and that a reduction in water flow is not a com-
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pensable taking. The case cited by the Authority, 
said the court, did not stand for the proposition 
that a reduction in water flow is not compensable, 
because in that case the plaintiff had been unable 
to show that the disturbance in the natural wa-
ter flow was permanent. The court also noted that 
the doctrine of reasonable use, under which an 
upstream riparian owner is entitled to make rea-
sonable use of water without incurring liability to 
downstream owners, does not apply in condemna-
tion proceedings.

The Authority also maintained that the state’s 
water impoundment statutes, and the certificate 
issued by the state Environmental Management 
Commission authorizing diversion of the river’s 
flow, superseded the riparian owners’ common-
law rights. The court, however, held that the 
statutes and the certificate merely authorized 
the Authority’s exercise of its eminent domain 
power to divert the water; they did not excuse it 
from the duty to compensate the riparian own-
ers. L & S Water Power, Inc. v. Piedmont Tri-
ad Regional Water Authority, 712 S.E.2d 146 
(N.C. Ct. App. 2011).

Appeals Court of Massachusetts holds that 
statute limiting conditions or restrictions 
on the use of real property to a term of 30 
years did not apply to condition imposed 
pursuant to grant of special permit.

The trustees of the Geneva H. Killorin 1992 
Trust owned a lot in Andover. In 1940, a special 
permit had been granted allowing a mansion on 
the lot to be converted into apartments, with the 
condition that the lot not be further subdivided 
(the lot had previously been created by the subdi-
vision of a larger parcel). The trustees wished to 

further subdivide the lot, but the Zoning Board of 
Appeals denied their application for modification 
of the 1940 special permit decision. The Superior 
Court Department affirmed the Board.

On appeal, the Appeals Court of Massachusetts 
affirmed. The trustees argued that the restriction 
on subdivision imposed in 1940 was no longer ef-
fective, because of a state statute generally limiting 
conditions or restrictions on the title or use of real 
property to a term of 30 years. The question, said 
the court, was whether the statute applied to con-
ditions or restrictions imposed by a government 
agency as part of the process of granting a special 
permit to allow something that would otherwise 
conflict with local zoning laws.

The statute at issue, noted the court, stated that 
conditions or restrictions on the use of real prop-
erty were limited “to the term of thirty years after 
the date of the deed or other instrument or the date 
of the probate of the will creating them” (empha-
sis by the court). This, said the court, strongly im-
plied that the restrictions controlled by the statute 
were those created by deed, will, or other instru-
ment. The 1940 subdivision restriction was not 
created by deed, will, or other instrument, but by 
a decision of the Board granting a special permit. 
The court went on to say that the statute relied on 
by the trustees appeared in a title dedicated to the 
formal requirements and effects of deeds or other 
instruments of conveyance of real property, and 
not to the effect of municipal regulations on the 
use of property. The court found further support 
for its interpretation of the statute in case law, and 
distinguished cases cited by the trustees. Killorin v. 
Zoning Bd. of Appeals of Andover, 80 Mass. App. 
Ct. 655, 955 N.E.2d 315 (2011), review denied, 
461 Mass. 1103 (2011).


